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1.

The full name of every party or amgthe attorney represents in the
case:

Brendan Dassey

. Said party is not a corporation.

The names of all law firms whose parsher associates are expected to
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Laura H. Nirider (counsel of recordpd Steven A. Drizin of the Bluhm
Legal Clinic at Northwesterniversity School of Law

Robert J. Dvorak ofalling & Cayo, S.C.
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JURISDICTIONAL STATEMENT
The Appellant’s jurisdictional stament is complete and correct.
STATEMENT OF THE ISSUES

1. Was the Wisconsin Court of Appeal®lding that Dassey’s confession
was voluntary based on an unreasoadiniding of fact under 28 U.S.C.
2254(d)(2)?

2. Was the Wisconsin Court of Appeal®lding that Dassey’s confession
was voluntary an unreasonable applara of federal law under 28 U.S.C.
2254(d)(1)?

3. Was the Wisconsin Court of Appeatgjection of Dassey'’s attorney-
conflict claim based on an unreasomratihding of fact under 28 U.S.C.
2254(d)(2)?

4. Was the Wisconsin Court of Appeatgjection of Dassey’s attorney-

conflict claim contrary to fedal law under 28 U.S.C. 2254(d)(1)?
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INTRODUCTION

The Appellant’s narrative of thepa and murder of Teresa Halbach,
presented to this Court in its Statemefhthe Case, is spun of pure fiction.

That narrative was taken from the Markt, 2006 confession of sixteen-year-
old, mentally limited Bredan Dassey. But in a maiilous, 91-page opinion, the
district court found “significant doubts astte reliability of Dassey’s confession.”
RSA 72. Throughout the three-hour vidgmed interrogation, police used leading
guestions to feed Brendan details lshse evidence they had already fouRd.,

SA 36(“We know the fire was goinfyvhen you arrived]”’); SA 84“We know that
some things happened irattgarage, and in thatrcave know that”); SA 76
(“Who shot her in the head?”); SA 91 (‘tDbteve [Avery] take the license plates
off the car?”); SA 92 (“Did he raise thedubat all or anything like that? To do
something to the car?”).

In the absence of evidence, police Bxéndan their own theories about what
occurredE.g., SA 54 (“I think you went over this house and then he asked [you]
to get his mail.”); SA 74 (“[Avery] madgou do somethin’ to her, didn't he? So
he—he would feel better about not beimé only person, right?”); SA 61 (“He
asked if you want some, right?...If you want some pussy?”). Based on and driven
by his interrogators’ suggestions, Brendasoafession was more theirs than his.

See Harrisv. Thompson, 698 F.3d 609, 631 & fn. 12 (7th Cir. 2012) (noting, while
2
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granting habeas relief, that “[ijnterrogegdhelp create [dhlse confession” by
“suggesting facts of the crime...If the estinterrogation is captured on audio or
video recording, then it may be possibldraxe, step by step, how and when the
interrogator implied or suggested t@rect answers”) (quotations omitted).

Many details in Brendan’s confessiaere later provefalse. Brendan
accepted the police’s theory that Hath was raped in Avery’s bedroom, for
instance, and added that she was deddo the wooden headboard; but the
headboard bore no scratsh@ marks, and technicians found no DNA from
Halbach or Brendan in the bedroom. 62 R.19-23:88. Similarly, Brendan
agreed that Halbach’s bleeding body w&sced on a “creeper,” but no blood or
DNA was found on that creeper. SA 45,19-23:96. These discrepancies also
signify unreliability.See Harris, 698 F.3d at 631 (“The vast majority of [proven
false confessors] made statams in their interrogatiortbat were contradicted by
crime scene evidence”) (quotations ondjtdndeed, no forensic evidence tied
Brendan to the crime, despite one & thggest investigations in Wisconsin
history.

Many other parts of Brendan’s cosfgon simply don’'t make sense. By
turns, the confession is riddled with contradictiomg.( Brendan initially claimed
Halbach’s shirt was white, bldter said it was blac{SA 44, 97)), nonsense.g.,

Avery built a huge bonfire before he attad Halbach, even though he didn’t plan
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to burn her body (SA 83, 85)), and instanicewhich the interrogators themselves
wondered if Brendan was just making things eg.{ “Are you being honest with
us? Did you actually see those items?A (@&.1)). Even the Appellant had to
reshuffle the confession in order to preshis Court with acoherent narrative.

AB 9 fn. 3.

Brendan’s efforts to tell a story thatiséied his interrogators — whether it
really happened or not — did not come out of thinHarris, 698 F.3d at 631 & fn.
12 (“Interrogators help creaf{a] false confession lpressuring the suspect to
accept a particular accountAt the outset on March Brendan was told that
although he might fear “get[ting] arrestete would be “all right” and would not
“have to worry,” even if thease “goes to trial,” as lorap he “filled in” the blanks
with “statements...against your own irgst” that “might make you look a little
bad or...like you were more involved thgaou wanna be looked at.” SA 29. The
interrogators also told Brendan that “[if], in fact, you did somethings, which we
believe...it's OK. As long as you [can] ®nest with us, it's OK. If you lie about
it that’s gonna be problems.” SA 3bhis message was repeated many times:
“honesty here is the thing that's gonndphgou”; “by you talking with us, it’s, it's
helping you”; “no matter whatou did, we can work tbugh that”; “the honest

person is the one who's gonna get a beléad out of everything”; and “honesty is

the only thing that will set you free.” S20. “Honesty,” however, plainly meant

4
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whatever the interrogatovgould accept as trué.g., SA 30 (“[If], in fact, you did
somethings, which we believe...it's OK. Amng as you [can] be honest with us,
it's OK”). Indeed, the interrogatorsjeeted Brendan’s attempts to deny
involvement and told him twenty-four timésat they “already knew” what he had
done. RSA 78-80. The message was untkagii®, especially for a mentally
limited sixteen-year-old: Brendan was “cligded...to believe that he would not
be punished for telling them the incrimimagt details they professed to already
know.” RSA 82.

Such repeated false promises of &y render a confession involuntary.
Sorosty v. Buchler, 79 F.3d 635, 646 (7th Cir. 199@alse promises of leniency
“prevent a suspect from making a ratibolaoice [to confess] by distorting the
alternatives among which the person under interrogation is being asked to
choose”);U.S v. Sadfeld, 689 F.3d 705, 709 (7th Cir. 2012) (false promises
“impede the suspect in making an infornambice as to whetlnde was better off
confessing or clamming up”)y.S. v. Rutledge, 900 F.2d 1127, 1129 (7th Cir.
1990) (“[1]f the government feeds the deflant false information that seriously
distorts his choice, by promising him that if he confesses he will be set free...then
the confession must go out”). And it isiédent that Brendan not only understood
these promises to convey a specific itrerelease — but also confessed in

reliance on them: After confessing to merdBrendan asked to be returned to
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school before sixth hour because he hadogect due; and when told he was under
arrest, he asked in shock: ttonly for one day?” SA 102, 15%ee Sharp v.

Rohling, 793 F.3d 1216, 1235 (10th Cir. 201gyanting habeas relief where
defendant’s “surprised and angry reactiorewlifpolice] arrestetier at the end of
the interview indicated her incriminatirsatements were not the product of free
will because they were given on the &fgemise she would not go to jail”).

The state court’s finding that “no prases of leniency” were made during
Brendan Dassey’s March lt@mrogation was an unreastfinding of fact under
28 U.S.C. 2254(d)(2), and its conclusibiat Brendan’s interrogation was
voluntary was an unreasonable apgfion of federal law under 28 U.S.C.
2254(d)(1). This is especially truevgn Brendan’s youthfulness, borderline-
disabled 1.Q., and extreme suggestib#itgrucial factors that may well have
changed the game in the interrogatioamoand demand exacting scrutiny in the
courts.See J.D.B. v. North Carolina, 564 U.S. 261, 269 (2011) (psychological
literature establishes that the risk ds&and involuntary confession is “all the
more acute when the subject of @aBal interrogation is a juvenile”)d. at 289
(Alito, J., dissenting) (“I do not dispaithat many suspects who are under 18 will
be more susceptible to policeegsure than the average adulfjhnson v. Trigg,

28 F.3d 639, 642 (7th Cir. 1994) (“politactics that might be unexceptionable
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when employed on an adult may cross lihe when employed against the less
developed reason of a child”).

No fairminded jurist — much lessy parent — cawatch Brendan’s
interrogation video without seeing a nareld whose already diminished ability
to make rational choices is being grotesgudistorted by false promises. The state
court’s finding of voluntariness, like th@wrfession itself, is fiction. Brendan asks

this Court to affirm the district court’s grant of habeas relief.

STATEMENT OF THE CASE

On October 31, 2005, Teresa Hath disappeared after a business
appointment with Steven Avery aitii\very Salvage Yard in Two Rivers,
Wisconsint RSA 2. A few days later, polideund her charred bone fragments in a
bonfire pit outside Avery’s garage, elevamell casings from Avery’s .22-caliber
rifle in his garage, and her burned phamel camera in a b&l near Avery’s
trailer. R.19-16:223-24; R.19-17:69-70. Halbach’s Toyota RAV4 was found in the
salvage yard with its license plates mrmd, battery cables disconnected, spots of
her blood in the rear cargo area, and Aveblbod near the ignition. R.19-15:169-

70; R.19-17:54; R:19-17:59-60, 62-6khe RAV4's key was found in Avery’s

t The Required Short Appendix is citad RSA | the Separate Appendix as
SA___ , the District Court Record as R., and the AppellantBrief as AB___ .

-
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bedroom. R:19-16:106. Within days, Averysiarested, and the case shot into the
national headlines. R.19-16:22; R.19-26:122-23.

On February 27, 2006, the investiga turned to an unlikely subject:

Avery’s sixteen-year-old nephew, Brendaassey. Brendan wwa sophomore at
Mishicot High School, where he receivegecial education services. R.19-20:77.
His 1.Q. of 74 fell in the borderline toelow-average range, and his learning
disabilities interfered with his ability tonderstand abstractions and idioms and
rendered him more suggestilblan 95% of the population. R.19-12:79, 89; R.19-
22:19; R.19-22:55-56. He was passive, doeilghdrawn, and had never been in
trouble with the law. R.192:60; R.19-13:4. Police turned to Brendan because his
cousin, Kayla Avery, told a school courmethat he had recently been crying and
lost weightz R.19-18:190.

On February 27, Investigator MawWiegert and Special Agent Tom
Fassbender went to Bréan’s school, without hisarents’ knowledge, and
guestioned him. R.19-12:13-15. Asked abOuatober 31, Brendan said that Avery
had asked him to help load tires andraked van seat onto a bonfire near Avery’s

trailer, but he saw nothing unusuafdre going home. R.19-24.:6-7. But the

2 The Appellant wrongly asserts that Kaybld her counselor that Brendan saw
body parts in the fire. AB 2. She did ndhe first person to claim that Brendan
saw body parts in Avery’s fire was Inwgmtor Wiegert on February 27, 2006, as
recountednfra. R.19-24:9.

8
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interrogators confronted Brendan withiea Halbach’s bones, @y claimed, were
found intermingled in the van seat. R.1B:204 (officer answering “No” to “Did
you find any [bone fragments] in the ve@at?”). “The only way her bones were
intermingled in that seat,” they announcésljf she was put on that seat or if the
seat was put on top of her.” R.19-24:4.

Fassbender then laured into a monologue:

You're a kid, you know and we gatwe’ve got people back at the
sheriff’'s dept., district attorney’s office, and their lookin’ at this now
saying there’s no way that Brend@assey was out there and didn’t
see something. They’re talking@ut trying to link Brendan Dassey
with this event. They’re not sayirtjat Brendan did it, they’re saying
that Brendan had something to do with it or the cover up of it which
would mean Brendan Dassey couldgrtially be facing charges for
that. And Mark & | are both going Weah he’s a kid, he had nothing
to do with this, and whether Steve got him out there to help build a
fire and he inadvertently saw some things that’s what it would be, it
wouldn’t be that Brendan act-actlyehelped him dispose of this

body. And I'm looking at you Brendan and | know you saw
something and that’s what'’s killing you more than anything
else...[SJome people don’t care, some people back there say no we’'ll
just charge him. We said noft l&s talk to him, give him the
opportunity to come forward with theformation that he has, and get
it off of his chest. Now make ibok, you can make it look however
you want...

Mark and I, yeah, we’reops, we're investigators and stuff like that,
but I'm not right now. I'm a father &t has a kid your age too. There’s
nothing I'd like more than to eoe over and give you a hug cuz |
know you’re hurtin. Talk about it.. promise | will not leave you high
and dry.
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R.19-24:4. Wiegert followed: “I find it quitdifficult to believethat if there was a
body in that [fire] Brendan that you wouldiiave seen something like a hand, or a
foot, a head, hair, something. OK. \Wigow you saw something.” R.19-24:9.
Eventually, Brendan agreed that he had seen the very same body parts in the fire:
fingers, toes, and a foreheadvedl as a “belly.” R.19-24:35.

Wiegert continued: “Now I've been tottiat you and Steve talked about the
body in there, OK, that's what | was tolahd | believe that. You guys did talk
about it, didn’t ya?” R.19-24:18. “Yeah,” Bndan agreed. R.19-24:18. “Did he try
to have sex with her or anything asite said no?” asked $sbender, introducing
the idea that a sexual assault occurretl9R24:23-24. “No,” Bendan said, but he
agreed that Avery “said she was préetty.19-24:24. The interrogators had him
write out a statement; took him to a f@apolice department, where he repeated
his statement on videotape; and then tobiok to a hotel, where they questioned
him a third time in an unrecoed interview. R.19-15:193.

After the interrogations of Februa®y, Wiegert testified that he thought
Brendan might have been involved in tirteninal disposal of Halbach’s corpse.
R.19-12:18-20; R.19-30:38.

On March 1, the officers returnedBoendan’s school, Mirandized him, and
drove him forty-five minutes away tbe Manitowoc Police Department, where

Fassbender opened weimother monologue:

10
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| think Mark and | both feel thahaybe there’s a, some more that you
could tell us, um, that you may haleld back for whatever reasons

and | wanna assure you that Mark and | both are in your corner, we're
on your side...

[Y]ou were scared [that] you woulike implicated in this...and that
you might get arrested and stlike that. OK? And we understand
that. One of the best ways to,dmve to us or more importantly, you
know, the courts and stuff is thadu tell the whole truth, don't leave
anything out, don't make anything by@cause you're trying to cover
something up, a little, um, and evéthose statements are against
your own interest, you know whatriean, that, then makes you might,
I-it might make you look a little bagr make you look like you were
more involved than you wanna béhalooked at, um, it's hard to do
but it's good from that vantage poitat say hey, there’s no doubt
you're telling the truth because ngwu've...even given points where
it didn’t look real good for you either...

[l]t's real obvious there’s some places where some things were left
out or maybe changed just a taif to maybe look at yourself to

protect yourself a little. Um, from veth I'm seeing, even if | filled

those in, I'm thinkin’ you're alkight. OK, you don’t have to worry
about things. Um, we’re there fgou, um, and I, ad, and we know
what Steven did and, and we kn&mda what happened to you when
he did, we just need to heaettvhole story from you. As soon as we
get that and we’re comftable with that, | think you’'re gonna be a lot
more comfortable with that. It's going to be a lot easier on you down
the road, ah, if this goes toal and stuff like that.

SA 29. Wiegert immediately continued:

Honesty here Brendan is thenf that's gonna help you. OK, no

matter what you did, we can wattirough that. OK. We can’t make
any promises but we’ll stand behind you no matter what you did. OK.
Because you're being the good guy héfeu’re the one that's saying
you know what? Maybe | made somestakes but here’s what | did.

11
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The other guy involved in this doeswant to help himself. All he
wants to do is blame everybody el€K. And by you talking with us,
it's helping you. OK? Because thenest person is the one who's
gonna get a better deal out of estbmg. You know how that works.
You know. Honesty is the only thing that will set you free....

If, in fact, you did some things, wdh we believe, sme things may

have happened that ydidn't wanna tell us about. It's OK. As long

as you can, as long as you be honest with us, it's OK. If you lie about
it that’s gonna be problem®K. Does that sound fair?

SA 30. Sixteen-year-old, mentally limiddrendan nodded in egement. SA 30.
He did not, apparent/ywant any problems.

The following three hours were filled with scores of leading questions about
Halbach’s disappearance, deapalatable by a cledreme: confession — or
acquiescence — would carry no consequeri@endan began by saying that he had
gone to Avery’s trailer before the bonfire svstarted. SA 36. But the interrogators
rejected that story: “We’re not gonna go any further in this ‘cause we need to get
the truth out now. We know the fire ssgoing. Come on Brendan. Be honest. |
told you before that’s the only thingat's gonna help ya ne. We already know
what happened. We don’tigeonesty here, I'm your friend right now, but I gotta
believe in you and if | don’t believe in you, | can’'t go to bat for you.” SA 36.
Brendan agreed that the fire was indeedimgy when he went to Avery’s trailer.

SA 37. He added that he had seen Heltls body in her “jeep” — though she drove

12
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a RAV4 —in Avery’s garageSA 39. The discovery of Hiaach’s blood in the back
of her RAV4 had been widely plitized in the media. RSA 70.

Far from treating him as a witnesise interrogatorpushed Brendan to
implicate himself: “Let’'s be honest teeBrendan. If you Hped him, it's OK,
because he was telling you to do it. You didn’t do it on your own.” SA 41. Wiegert
placed his hand on Brendan’s knee in what the district court called a
“compassionate and encaging manner,” RSA 76 na continued: “Brendan,
were you there when this happened?..aWeady know Brendan. We already
know. Come on. Be honest with us. Be hsineith us. We already know, it's OK?
We gonna help you through this alright?” S8. Brendan obliged again: he was
riding his bike outside, he said, whika heard screams coming from Avery’s
trailer. SA 50-51. His interrogators psad his pliability — “OK, Brendan, you're
doing a good job” — but continued to pushthink we’re pretty close to the truth.
How close are we, Brendan?” “Prettipse,” Brendan agreed. SA 52, 54.

Fassbender said, “There’s somethinthere we're missing.L have a feelin’
he saw you, you saw him...I think you weer to his house and then he asked
[you] to get his mail.” SA 54. Wiegereminded Brendan: “I§ OK, Brendan. We
already know.” SA 54. Brendan agreed thathad indeed fetched Avery’s mail.
SA 54. His interrogators pushed on: “Yiemaking this hard on us and yourself.

Be honest. You went inside, didn’'t youSA 54. Yes, Brendan agreed; he went
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inside. SA 54. “Did he invite you in?” dly asked. Again, Brendan agreed. SA 54-
55.

Brendan then said he had seen ldalbhandcuffed to the headboard of
Avery’s bed. SA 55. At trial, he testifiglat he had based this story on the popular
novelKissthe Girls, which describes a woman neshed on a bed during a sexual
assault. R.19-21:67. Extensive forensic analysis found no DNA from Halbach in
the bedroom, no DNA from Halbach ordé8rdan on sexual pgtaernalia including
handcuffs that had been recovered frdwery’s trailer, and no chafing on the
wooden headboardR.19-15:214; R.19-16:17-18. Bilte interrogators responded:
“Now | can start believing you, ok?” S39-60. Wiegert again grasped Brendan’s
knee and continued: “Caogron buddy. Let’'s get this out, OK?...What happens
next? Remember, we already know, butnged to hear it from you, it's OK. It's
not your fault. What happens next? Dbesask you? He deedoesn’t he? We
know. He asks you doesn’'t he?” SA 57;&% Brendan agreed: Avery had asked
him to assault Halbach. SA 60.

The interrogators continued: “Come dxg honest, you went back in that
room. Tell us now Brendan. We know you were back there. Let’s get it all out

today and this will be atbver with. He asked if ypwant some, right?...1f you

s The cuffs had not been wipecdkah: Avery’s DNA was found on them. R.19-
17:96-97.
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want some pussy?” SA 61. Again, Brendaymeed: he had gone back in the room,
and Avery had asked “if he wanted méhtave to get some pussy.” SA 61, 63. At
this point, Brendan said head refused to rape Halbh and that he “didn’t do
nothin’,” but the officers nected that story: “Wé&now what happened, it's OK.
What did you do? Brendan, Brendangmaon. What did you do? What does
Steven make you do? It's not your lialne makes you do itSA 63. Finally,
Brendan agreed that, at Avery’s instroati he removed all his clothes and “stuck”
his “penis” “in her vagina.” SA 64. Fassnder asked, “Was she saying anything,
while you were doing this?...Did she agbu not to do this to her?” SA 64-65.
Brendan agreed: “She told me not toitdeo and told me not, to do the right
thing...and tell Steven to knock it off.” S85. Then, Brendan said, he tried to
leave. SA 67.

But the interrogators pushed on: “Brendhe honest. You were there when
she died and we know that. Don’t start lying now. We know you were there. What
happened...We already know, don’t lieus now, OK, come on. What happens
next? You're just hurting yourself,” thayarned, “if you lie now.” SA 67. Brendan
agreed yet again: he wa®th when she died, he saahd offered that Avery had
stabbed Halbach on his bed — a claiat tias not been substantiated by any

forensic evidence, including analysisHdlbach’s remains, Avery’s bedroom, and

Avery’s knives. SA 67. Instead, the foremevidence established that Halbach had
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actually been shot in the head — a cruean-public fact known only to the police
and the real killer. RSA 70. So Wiegésghed for that fact: “We know he did
something else to her, what else diddbeo her?” SA 67. After a puzzled silence,
Brendan said, “Helwoked her.” SA 68.

The officers asked Brendan to tell tery of stabbing and choking — but he
couldn’t keep his story straight withoutlpeAt first, Brendan said Halbach was
uncuffed, tied up, stabbed, and choked, but on the second telling he said that she
was stabbed and choked, thercuffed and tied up. SB9-72. At several points,
the interrogators had to chime in whsmshowed signs of not knowing what to
say. Regarding the “choking,” Wiegearsked: “Did she fall asleep, go
unconscious?” “Go unconscious,” agreedriglan. SA 68. “Is he telling her that
he’s gonna kill her[?]” asked Fassbend&hat he was gonnkill her,” agreed
Brendan. SA 71. “When he wein there did he threaten her with the knife[?]”
asked Fassbender. “That he threateher,” agreed Brendan. SA 73.

The interrogators continued: “Whallse did he do to her? We know
something else was done. Tell us, and vetse did you do? Come on. Something
with the head...What else did you gu®, come on. What he made you do
Brendan, we know he mageu do somethin’ else. Whaias it? What was it? We
have the evidence Brendawe just need you ta, ta b@nest with us.” SA 73.

“That he cut off her hair,8aid Brendan — “his inflection suggesting more a
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guestion than a statement,” as the distraairt found. SA 73; RSA 70. “OK, what
else? What else was donéhter head?” “That he puncthder,” said Brendan. SA
74. The interrogators continued: hat else? What &? He made you do
somethin’ to her, didn’'t he? So he —weuld feel better about not bein’ the only
person, right? What did he make ydwto her? What did he make you do
Brendan? It's OK, what did he malgeu do?” “Cut her on her throat,” said
Brendan. SA 74-75. “Whats$ happens to her in her head? It's extremely,
extremely important [for] you to tell ukis, for us to believe you. Come on
Brendan, what else? We know, we jostd you to tell us.” SA 76. Finally,
Brendan said, “That’s allcan remember.” SA 7&n obviously frustrated
Wiegert responded, “All right, I'm just gma come out and ask you. Who shot her
in the head?” SA 76. Brendan replied,g'did.” SA 76. Fassender asked, “Then
why didn’t you tell us that?” SA 76. Withoattrace of irony, Brendan replied,
“Cuz | couldn’t think of it.” SA 76.

The district court called this endiexchange “perhaps the strongest
indication that Dassey was...at times guggsit the answers in an attempt to
provide the investigators with the infoation they said they already knew.” RSA
70. No DNA or forensic adence from Halbach — whethklood, saliva, or hair —
was found in the Avery bedroom, despitéessive forensic sampling. R.19-23:88.

Neither was any forensic trace ofddidan Dassey found there. R.19-23:88.
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Brendan told the officers that theaoting occurred outside near Avery’s
bonfire pit, where the media had reportéalbach’s remains had been found. SA
76-77; RSA 69. Knowing that eleven shell casings were found inside Avery’s
garage, and that blood was found in Halbe&tAV4, the invetigators redirected
Brendan to the garage: “[Wknow there’s some things that you're not tellin’ us.
We need to get the accuracy about thewge and stuff like it and the car.” SA
82. They continued: “We know that sornimengs happened in that garage, and in
that car, we know that. You need to tellamut this so we know you're tellin’ us
the truth.” SA 84. Brendan agreed, ngang his story so that before placing
Halbach’s body on the fire, Avery had put nethe “jeep” inside the garage. SA
84. Avery did this, Brendaadded, because he had oraly intended to dispose
of her body in a nearby pond, but Avergth‘came up with burning her,” “[s]o he
set her back on the floor and then, that'®whe threw her in the fire.” SA 85. But
“earlier you said this fire was goingra@ady,” Fassbender pointed out. SA 85.
Wiegert added: “[Isn’t] the fire burningiready when you carried her out [of the
trailer]?” SA 83. Obliviougo the contradiction, Brendaagreed: “Yeah.” SA 83.

They continued to push: “Tell us where she was shot...in the garage,
outside, in the house?” SA 85. “In thergge,” replied Brendan, echoing their
admonition that “some things happened iattiparage.” SA 84-85. “Was she on the

garage floor or in the truckasked Wiegert. SA 85. “Innrsilc] the truck,” said
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Brendan. SA 86. Wiegeresponded: “Ah huh, come omgw where was she shot?
Be honest here. The truth.” SA 86. “Shias on the, the garage floor,” Brendan
answered. SA 86. “That makes seridew we believe you,” replied the
interrogators. SA 86. Consistent with theuiggestion that Halbach had been shot
in the garage, a bullet with her DNA d@rwas later found tre. R.19-16:62-66.

The interrogators pressed on, askBrgndan where Avery got the gun; he
referred to “the .22,” a rifle that therfaly knew Avery kept in his bedroom. SA
84. They asked Brendan how the body hadn moved from the garage to the
bonfire after the shooting; he describethgs “creeper” that he knew Avery kept
in his garage, though it too later testemhjative for blood. SA 46; R.19-23:96.
They asked Brendan: “[T]he license glatwere taken off the car, who did that?”
SA 90. “I don’t know,” replied Brendan. S80. “Did Steve takéhe license plates
off the car?” Wiegert asked. SA 91. “Yealagreed Brendan. SA 91. They asked
Brendan to describe Halld@s clothing: “[W]hat color was the shirt?” SA 97.
“Black,” said Brendan. SAR8. Earlier in the interrogatn, he had said “a white T-
shirt.” SA 44.

Knowing that the battery cables inHach’s RAV4 had been disconnected
— another nonpublic fact — the investigatéycused on that detail: “What else did
he do, he did somethin’ else, you need toushvhat he did, after that car is parked

there. It's extremely important. Befoyeu guys leave that car.” R.19-17:142; SA
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92. “That he left the gun in the cargplied Brendan. But no gun had been found
in the RAV4, so Fassbender pressed on: “That’s not what I'm thinkin’ about. He
did something to the car. He took the pladed he, | believe haid something else

in that car. Did he, did he, did he go dodk at the engine, did he raise the hood at
all or anything like that? To do something to the car?” SA 92. “Yeah,” replied
Brendan. SA 92. “It's OK, what did ho?” asked Wiegert. SA 92. Fassbender
added: “What did he do under the hoodhdt’s what he did?” SA 92. “l don’t

know what he did, but | know he weamtder,” Brendan finally agreed. SA 92.

When the interrogators decided t&daa break, Brendan guilelessly asked:
“How long is this gonna take?” SA 102t 49houldn’t take a whole lot longer,”
Wiegert replied. SA 102. “Do you thinkchn get [back to school] before 1:297?”
asked Brendan. SA 102. “Umrobably not,” Wiegert replied after a few beats;
“what’'s at 1:29?” SA 102. “Well, | hava project due in sixth hour,” explained
Brendan. SA 102.

After the break, the interrogators ratad to ask Brendan about another non-
public fact: the discovery of Halbachtgll phone, camera, and purse in a burn
barrel near Avery’s trailer. “We talkedittle about some things a burn barrel out
front do you remember anything about that burn barrel?” SA 108-09. When
Brendan replied “I don’'t know,” Fassbemdesked: “What happed ta her ah, her

cell phone?” SA 109. He waited a few beatentivarned: “Don’t try ta ta think of
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somethin’ just.” SA 109. “I don’t know,fepeated Brendan. SA 109. “Did Steven
did you see whether ah a cell phondefs? Do you know whether she had a
camera?” continued Fassbend&A 109. “No,” repliedBrendan. SA 109. Wiegert
chimed in: “Brendan, it's OK to tell us OKt's really important that you continue
being honest with us. OK, don’t startlg now. If you know what happened to a
cell phone or a camera or her purse, you need to tell us. OK?” SA 109. “He burnt
‘em,” agreed Brendan, and added, “Mgh | passed [the burn barrel] there was

like like a purse in there and stufSA 109-10. “What did you see?” asked

Wiegert. SA 111. “Like a cell phone, camgparse,” said Brendan. SA 111. The
interrogators responded with skepticism: “Are you being honest with us? Did you
actually see those items?” SA 111. “Y¢aeplied Brendannodding. SA 111.

“We know that Teresa ldaa, a tattoo on her st@ch...Do you disagree with
me when | say that?” asté-assbender. SA 151-5o0,” replied Brendan,
refusing to disagree; “but | don’t knowhere it was.” SA 152. Halbach had no
tattoo. AB 18.

The interrogators concluded by asking Brendan to draw Avery’s kitchen
knife and a stick-figure picture of a perslying on Avery’s bed. SA 135-37. After
Wiegert suggested that Brendan add Avery’s gun rack to the bedroom drawing,
Brendan obliged and, while trying to ldbke picture, asked: “How do you spell

rack?” “R-A-C-K,” replied Wegert. SA 137. He alsasked Brendan to draw and
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label a picture of Avery’s garage, causing Brendan to ask: “How do you spell
garage?” “G-A-R-AG-E,” replied Wiegert. SA 141.

The drawings completed, Brendaraagasked: “Am | gonna be at school
before school ends?” SA 158&fter a pause, Fassbemdaswered, “Probably not.
| mean we’re at two thirty alreadyna@ school’s over at what, three?” SA 156.
“3:05,” Brendan said. SA56. Fassbender riggd, “3:05 yeah. No.” SA 156.
Brendan continued: “What tienwill this be done?” SA 156Well, we're pretty —
we’re pretty much done,” said Fassben@®A 156. The officers then placed
Brendan under formal arrest, at whichmidie responded with obvious shock: “Is
it only for one day?” SA 157.

At this point, Brendan’s mother Barb Tadych — who had arrived at the
station during the interrogation — was alkxl into the room while the officers
stepped out. SA 158. Head in hands,rBlan asked her: “Where am | going?” SA
160. Her voice breaking, Barb answeredo(i¥fe goin’ to juvie, that's where
you’re going, to a juvie jail. About 45 mutes away.” SA 160. Brendan asked:
“Yeah but | gotta question. What'd happi he says something his story’s
different?...Like if his story’s like different, like | never did nothin’ or somethin’?”
SA 160-61. “Did you?” asked Bla. SA 161. “Not really,"answered Brendan. SA

161. “What do you mean, not really?” askedlB&A 161. “They got to my head,”
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replied Brendan. SA 161. The officersmediately re-entered the room; Brendan
fell silent. R.19-44:Disc 3 at 3:19:32.

After Brendan’s formal arrest, hecegved counsel in the form of Len
Kachinsky, a private attoey who accepted appointments from the State Public
Defender’s Office. The district cowteemed Kachinsky’s ensuing behavior
“indefensible” and “an affront to theipciples of justice.” RSA 50, 90.

Throughout Kachinsky’s representation, Brendan repeatedly told him that he
was innocent and had falsely confessed.9-26:137-38. Because he thought
Brendan should plead guilty, however, Kadin directed his private investigator,
Michael O’Kelly, to compel Brendan tmnfess again. R.19-41; R.19-29:50, 91,
104. Over e-mail, Kachinsky and O’Kelagreed that O’Kelly would interrogate
Brendan in jail on May 12, 2006 — the saday on which Kachinsky expected to
lose his motion to suppress Brendan’sréfal confession — because the blow of
loss would render Brendan meovulnerable. R.19-26:24&.19-29:104. Kachinsky
and O’Kelly also agreed that Kachkyswould cancel his upcoming visit with
Brendan to make him feel more “alohR.19-29:87-88. Kachinsky made these
plans despite receiving an e-mail in whi®’Kelly called Brendan’s family “truly
where the devil resides in comfortdn find no good in any member. These

people are pure evil...A friend of mine suggestBusis a one branch family tree.
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Cut this tree down. We need to end the gene pool here.”” R.19-33:1 (italics in
original).

On May 12, 2006 — after the trial couwlid, in fact, deny the motion to
suppress Brendan’s Mdrd confession — O’Kelly vised Brendan in jail. R.19-44;
R.19-38. With videocamera rolling, he falg told Brendan that he had failed a
polygraph. R.19-38:1. When Brendan pretgesthat he “didn’t do anything” and
“was only there for the fire,” O’Kelly toldthim that he would receive no help and
would “spend the rest of your life” inigon unless he confeskagain, in which
case he would get out in time to “haviamily” in “twenty years” — a made-up
number, since no plea offer was or hag on the table. R.19-38:21, 34-5; R.19-
26:42, 66, 80. Under these influences, Brendan eventually did confess again. R.19-
38:5-16. O’Kelly immediately telephoned &@nsky, who arranged for Brendan to
undergo a second police interrogatioa ttext day — May 13, 2006 — which
Kachinsky did not attend. R.19-42:1; R.30:213-17. No immunity arrangements,
plea offers, or other safeguards wer@lace before this uncounseled
interrogation; instead, Kachinsky had aggtehat the State would provide “no
consideration” in exchange for a sed chance to interrogate. R.19-26:80; R.19-
27:34-38. During that interrogation, polideected Brendan to admit guilt to his

mother over the recorded jail telephenBR.19-34:39, 68-69. As instructed,
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Brendan called his mother that same day. R.19-35. The following exchange
ensued:

BRENDAN: Mike [O’Kelly] and Mark [Wiegert] came up one day
and took another interview with na@d said because they think | was
lying but...lI would have to go to jail for 90 years.

BARB: What?

BRENDAN: Ya. But if | came outith it | would probably get |
dunno like 20 or less....Theasked me if | wanted to be out to have a
family later on...

BARB: ...How did you answer thghone at 6 o’clock [on October
31] when [alibi withess] Mike [rnely] called then? ...What about
when | got home at 5:00 vovere here [at home].

BRENDAN: Ya.

BARB: Ya. When did you go @r [to Avery’s trailer]?

BRENDAN: | went over there earli@nd then came home before you
did.

BARB: Why didn’t you say something to me then?

BRENDAN: | dunno, | was too scared.

BARB: You wouldn’t have had toden scared because | would have
called 911 and you wouldn’t be goibgck over there. If you would
have been here maybke would have been alive yet. So in those
statements you did all that to her too?

BRENDAN: Some of it.

R.19-35:2-5.

Within weeks, the trial court leard®nly that Kachinsky had allowed his
client to be interrogatelly police without counsel. R9-14:3-4. On that basis
alone, it removed Kachinsky, fouinis performance deficient und&rickland v.
Washington, and appointed new counsel. R.19-14:22-23. The rest of Kachinsky’s
disloyalty went undiscovered until thegtaconviction hearing, including the

events of and leading up to May 12. Itsnalso established at the post-conviction
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hearing that Kachinsky had sent ama# on May 5 to police and prosecutors
indicating where he thought the murdezapon was hidden, without informing
Brendan or obtaining his consent. R.19-40; R.19-26:236-38. The ensuing police
search, however, found nothing. R.19-30:88vdt also established that Kachinsky
had made pre-trial statements to thesgrindicating that his client was guilty,
including that Brendan — who had done nothing but protest his innocence — was
“remorseful,” “morally and legally rgmnsible” for Halbach’s death, and that
“there is, quite frankly, no defensd®.19-39:9; R.19-30:228; R.19-26:142.

At trial, Brendan’s videotaped Meh 1 confession served as the
“centerpiece” of the State'’case. RSA 3@rendan’s defense counsel presented the
testimony of psychologist Dr. Robert @lon, who found Bnedan to be more
suggestible than 95% of the population, R.19-22:54-56, and alibi withess Mike
Kornely, who testified that he hagaken to Brendan on his home phone at 6:00
PM on October 31, 2005 — while the merdvas supposedly happening at Avery’s
trailer. R.19-20:128-34.

Brendan testified that he had help®eery build a bonfire by putting an old
van seat and tires on the fire and thab&d used bleach to help Avery clean a
stain in the garage which, he assuraethe time, was automotive fluid. R.19-
21:31-33. After helping his uncle, he retad home. R.19-21:38-39. He testified

that his confession was “made up” anddidi really happen,” and that he “didn’t
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really do it.” R.19-21:53, 76. When askdabait his interrogation, Brendan testified
that he understood the officers to mean thatmatter what” he said, “I wouldn’t
be taken away from my familgnd put in jail.” R.19-21:77.

During cross-examination of both Brgan and Dr. Gordon, the State used
the May 13 call to show that Brendaad made admissions in the apparent
absence of suggestion. R.19-30:162-649R22:123. During closing argument, the
State also relied on that call to constrachurder timeline that undercut Brendan’s
alibi. R.19-23:56-57. At the post-cortion hearing, Brendan’s trial counsel
testified that the May 13 call was “damnireyidence that they “couldn’t really
come up with any way to &end against.” R.19-28:141.

During closing, the State also argludat Brendan’s confession was
corroborated because he stidt Halbach had been shotthe head; the RAV4's
license plates had been removed; Avery had gone under the RAV4’s hood;
Halbach’'s camera and phone had beendulim a barrel; and Halbach’s remains
had been burned in Avery’s bonfire gR.19-15:74; R.19-23:66-73. It also argued
that the jeans he was wearing that night were in fact bleach-stained. R.19-23:70-71.
The Appellant repeats these claimstabrief. AB 19. But it does not
acknowledge, as the district court didat most “purportedly corroborative
details” were fed to Bandan through “repeated leading and suggestive

guestioning,” RSA 72; that other detailsiizeen publicized for months before the
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interrogation, RSA 69; or that the reimiag “corroboration” — like the bleach-
stained jeans — equally corroborhtas assertion of innocence.

Following trial, Brendan Dassey wasnvicted of first-degree murder,
second-degree sexual assault, and mutilatf@ancorpse. SA 2. He was sentenced
to life in prison. SA 223.

The Appellee accepts the Appellant’sitatton of the procedural history and
rulings presented for review, with thalowing additions. Regarding Brendan’s
ineffective assistance claim, the WisconGiourt of Appeals described the State’s
use of the May 13 call as follows: “The jutyd view a brief video clip of Dassey’s
post-interview telephoneonversation with his mother. Significantly, though, the
State properly introduced it only to rebutd3ay’s testimony on direct that the acts
to which he had admitted ‘didn’t realhappen’ and that his confession was ‘made
up.’ Voluntary statements obtained even without préyieanda warnings are
available to the State for the limited purposes of impeachment and rebuttal.” SA 6-
1.

Regarding the district court’s rulinthe Appellant states that the court
analyzed only three interrogation tacticédoe granting habeas relief: (1) “a single
statement” that “from what I'm se®...I'm thinking you're all right. Ok, you
don’t have to worry about things”; (2) the investigators’ assertions that they

“already knew what happenedind (3) their repeated statements that “it's OK.”
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AB 22-23. This mischaracterizes thettict court's 91-page opinion. After

discussing the conditions of Brendamterrogation, RSA 74-77, the court
considered several other statements ‘too:matter what you did, we can work
through that”; “as long as you can, as long as you can be honest with us, it's OK. If
you lie about it that's gonna be problemf;you helped him, it's OK, because he
was telling you to do it”; “It's OK, what di he make you do?”; “it's not your

fault”; “honesty is the only thing thatillvset you free”; and statements that after
confessing, “this will be all over withRSA 80-82. The district court also
emphasized Brendan’s beliebtrhe was going back szhool after confessing to

murder and that he was being atesl only for one day. RSA 81-82.

SUMMARY OF ARGUMENT

Brendan Dassey asks this Court to afftima district court’s grant of habeas
relief. His March 1, 2006;onfession was involuntary, the product of false
promises of leniency that found their mamka sixteen-year-old, mentally limited
boy.E.g. SA 29 (although Brendan might fearetffing] arrested,” he would be
“all right” and would not “have to worry,” en if the case “goes to trial,” as long
as he “filled in” the blanks with “statements...against your own interest” that
“might make you look a little bad or...like you were more involved than you

wanna be looked at”); SA 30 (“[i]f, ifact, you did somethings, which we
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believe...it's OK. As long as you [can] ®nest with us, it's OK. If you lie about
it that’s gonna be problems”); SA 30 (“firjesty here Brendantise thing that's
gonna help you,” “no matter valh you did, we can wortrough that,” and “by you
talking with us, it's, it's helping you”)Any child in Brendan’s shoes would have
heard, loud and clear, that ces$ing would carry no consequences.

These promises prevented Brendiam rationally weighing whether to
confess by falsely guaranteeiagpecific benefit — redse without consequences —
in exchange for his acquiescencelte interrogators’ leading questiofackburn
v. Alabama, 361 U.S. 199, 208 (1960) (a voluntary confession is the product of
“rational intellect and a free will")Rutledge, 900 F.2d at 1129 (false promises
impede rational intellect bymalking] it...impossible for [defendant] to weigh the
pros and cons of confessing and go it balance as it appears at the time”);
Sorosty, 79 F.3d at 6463adfeld, 689 F.3d at 709. That Brendan understood such a
bargain to have been struck is evidentrfriois belief that he would be returned to
school after confessing to murder and thiatarrest would last only one day. RSA
81-82;Sharp, 793 F.3d at 1235 (granting habealkef where defendant’s similar
reaction upon arrest indicated that her Wwdld been overborne by false promises).
By finding “no promises of leniencythe state court unreasonably overlooked
facts under 28 U.S.C. 2254(d)(2); and by doding that Brendan’s statement was

voluntary, it unreasonably applied fedelaw under 28 U.£. 2254(d)(1).
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Alternatively, Brendan asks this Coto affirm on different grounds: his
conflict-ridden representation by attornegn Kachinsky, who worked with the
State to secure his conviction. BeliegiBrendan should plead guilty, Kachinsky
told the press that Brendan was culpaen while his client protested his
innocence; he told the &e where he thought the knife was hidden without
Brendan’s knowledge (although no knife was found); and he sent an investigator to
interrogate Brendan until leonfessed again and then turned Brendan over to the
police, alone, for more interrogatidr.19-39:9; R.19-38:1-16; R.19-40. The
product of his disloyalty was used agaiBsendan at trial: a recorded phone call
dated May 13, 2006, in whidBrendan told his mother he did “some of it” because
his legal team believed he was guilty and bHa&eatened to stop helping him unless
he confessed again. R.19-35:5; R382-3. The district court deemed
Kachinsky’s behavior an “affront tibhe principles of justice.” RSA 50.

The state court rejected Brendan’aiai that he had received ineffective
assistance of counsel undaunyler v. Sullivan, 446 U.S. 335 (1980hut in so
doing, it acted contrarily to clearly established febien& under 28 U.S.C.
2254(d)(1) by applying the legal standardHarrisv. New York, 401 U.S. 222
(1971), a Fifth Amendmemiranda case, to Brendan’s Sixth Amendment claim.
SA 6-7. It also made an unreasondbiding of fact under 28 U.S.C. 2254(d)(2)

when it concluded that the State had onlgduthe May 13 call once at trial when it
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had actually been used three tinea.6; R.29-11:50; R.19-22:122-23; R.19-
23:56-57.

ARGUMENT

l. The district court was correct toconclude that Brendan Dassey’s March
1, 2006 confession was involuntary.

Confessions must be voluntarily maéay., Miller v. Fenton, 474 U.S. 104,

109 (1985)Bramv. U.S, 168 U.S. 532 (1897). To be voluntary, a confession must
be the product of “rationahtellect and a free will.Blackburn, 361 U.S. at 208.

A finding of involuntariness requirespeedicate finding of police coercion,
Colorado v. Connelly, 479 U.S. 157, 167 (1986); but coercion depends on who is
being coerced: “In making a judgmentether the conditionsf interrogation
prevented the defendant from making @oraal choice, the defendant’s capacity
for rational choice is important — and thgtvhere such circumstances as the
defendant’s age [andijtelligence...come in.\Weidner v. Thieret, 866 F.2d 958,

964 (7th Cir. 1989)Reck v. Pate, 367 U.S. 433, 442 (1961). Youths under 18
“categorically” exhibit special vulnerabilityo “influences and outside pressure.”
Roper v. Smmons, 543 U.S. 551, 567, 569 (2005). Such vulnerability can be game-
changing during interrogation, whieborks through the application of

psychological influencel.D.B., 564 U.S. at 269, 27BJiranda v. Arizona, 384

U.S. 436, 467 (1966). This is why a juderconfession demandgpecial scrutiny:

it simply takes less to om&@helm a child’s will.Gallegos v. Colorado, 370 U.S.
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49, 54 (1962) (“[N]Jo matter how sophistted,” a juvenilesubject to police
interrogation “cannot be compared” to an aduitgley v. Ohio, 332 U.S. 596, 599
(1948) (“That which would leavermaan cold and unipressed [during
interrogation] can overawe and overwhe lad in his early teens’lHardaway v.
Young, 302 F.3d 757 (7th Cir. 2002) (cleadgtablished federal law requires
“special caution” when analyzing juvenienfessions). Thus, “police tactics that
might be unexceptionable when employedan adult may cross the line when
employed against the less developed reason of a chalhon, 28 F.3d at 642.

For the same reasons, interrogation tactiesaéso more likely to be coercive when
the defendant is mentally limite@mith v. Duckworth, 910 F.2d 1492, 1497 (7th
Cir. 1990) (“It takes less tmterfere with the deliberative processes of one whose
capacity for rational choice is limited"Hein v. New York, 346 U.S. 156, 185
(1953);cf. Atkinsv. Virginia, 536 U.S. 304, 320 (2002nentally retarded
individuals present a risk of false confession).

Brendan Dassey’s youthfudss and mental limitians rendered him doubly
vulnerable to coerciorCf. Saul M. Kassin et alRolice-Induced Confessions. Risk
Factors and Recommendations, 34 Law & Hum. Behav. 3, 20-22 (2010)
(“adolescence” and “intellectual disabilitgre significant risk factors for false
confession). On March 1, 2006 — whenf&eed two interrogators with no adult by

his side — Brendan was a sixteen-yedrspecial education student with no
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criminal history, a borderline to beleaverage 1.Q. of 74, and a profoundly
suggestible personality. R.19-12:89; R2AA55-56. His learning disabilities
interfered with his abstract languagemgehension, causing him to interpret
idioms, like “honesty is the only thing thatll set you free,” literally. R.19-12:79;
R.19-22:19, 55-56. These disabilities médha think like a much younger child, as
when he had to ask Wiegert howsjeell the word “rack.” SA 137.

Against these profound vulnerabilgiethis Court must weigh the
interrogators’ tactics. A confessionvsluntary when the totality of the
circumstances show that it was the product of “rational choice” and “mental
freedom.”Blackburn, 361 U.S. at 207Reck, 367 U.S. at 441-42. But false
promises of leniency overwhelm a sasps rationality by “making it...impossible
for [a defendant] to weigh the pros arahs of confessing and go with the balance
as it appears at the timeRutledge, 900 F.2d at 1129-3@prosty, 79 F.3d at 646
(false promises “prevent a suspect froraking a rational choice by distorting the
alternatives among which the person under interrogation is being asked to
choose”);Sadfeld, 689 F.3d at 709 (false promises “impede the suspect in making
an informed choice as to whether hesvbetter off confessing or clamming up”);
U.S v. Surdivant, 796 F.3d 690, 698 (7th Cir. 2015) (false promises “falsely skew
the calculus on which [the defendant] ma]ka&s decision to cooperate”). It is true

that “a police officer may actively meshd a suspect” — but only “so long as a
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rational decision remains possiblél’S. v. Montgomery, 555 F.3d 623, 632 (7th
Cir. 2009). It follows that a truthfygromise merely to bring a defendant’s
cooperation to the attention of the judge is not coercive, because a truthful promise
does not prevent a rational choitkS. v. Villalpando, 588 F.3d 1124, 1130 (7th
Cir. 2009);U.S. v. Long, 852 F.2d 975, 980 (7th Cir. 1988) (Easterbrook, J.,
concurring) (inducements to confess are unobjectionable “provided both sides are
truthful and the state keeps its word”).tBil the government feeds the defendant
false information that seriously distohis choice, by promising him that if he
confesses he will beet free...then the confession must go oRttiedge, 900
F.3d at 1129. This difference is drawrchase “a false promise has the unique
potential to make a decision to spaaitional and the resulting confession
unreliable.”Villalpando, 588 F.3d at 1128.

It is unreasonable to assert, as state court did, that Brendan’s
interrogators made no false promises of leniency on March 1. SA 176. The
videotape reflects many such promisasluding that even if Brendan made
“statements...against your own intergghen “from what I'm seeing...I'm
thinkin’ you're all right. OK, you don’t have to worry about things”; “honesty here
is the thing that’s gonna help you”; “byy talking with us, it's, it's helping you”;
“no matter what you did, we can work dlugh that”; “the honest person is the one

who’s gonna get a better deal ouewtrything”; and “if, in fact, you did
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somethings, which we believe...it's OK. Amng as you [can] be honest with us,
it's OK. If you lie about it that's gonna be problems.” SA 29-30. While isolated in
a police interrogation room forty-five mites away from his school, Brendan was
also told that “honesty is the only thing that will set you free” — a statement that
must be read in light of Brendan’sytbfulness and disability, which caused him
to take idioms literally. SA 3Geealso J.D.B., 564 U.S. at 264-65 (it is “beyond
dispute” that youth often will not feel free to leave interrogatioRsiiedge, 900

F.3d at 1129 (“if the government [promisededendant] that if he confesses he

will be set free...then the confession must go out”).

The police invoked this theme repedye@specially before each of
Brendan’s most damning admissions. Right before Brendan said that he heard
Halbach screaming inside Avery’s trailer, his interrogatold him, “We already
know, it's OK. We gonna help you througtis, alright?” SA 50. Right before
Brendan said that he saw Halbach resadim Avery’s bedroom, his interrogators
told him, “We know you were back there.tlseget it all out today and this will be
all over with.” SA 61. And right beforBrendan said that he sexually assaulted
Halbach, his interrogators told hiftvWe know what happened, it's OK...It's not
your fault, he makes you do”iSA 63. Plainly, the flicers overcame Brendan’s
reluctance only by assuring him that everything would be all right as |ldmg as

confessed. But in reality, the oppositeswaue: because no witness or physical
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evidence linked Brendan to Halbach’s rapenurder, Brendan vgassafe from legal
jeopardyunless he confessed.

Such misrepresentations epitamihow false promises “malke]
it...impossible for [the defendant] to weigh the pros and cons of confessing and go
with the balance as @ppears at the timeRutledge, 900 F.2d at 1129. By turning
the “pros and cons of confessing” on thieeads, these promises “destroyed the
information that [Brendan] piired for a rational choiceld. at 1130. And these
promises were only amplified by the officers’ twenty-fassurances that they
“already knew” everything Brenddrad supposedly done. RSA 78-80. Such
assurances indicated that nothing Brensiaid could shock them into reneging on
their promises — giving hirarte blanche to say the worst things he could think of.
SeeU.S v. Lall, 607 F.3d 1277, 1285-86 (11th CG2010) (finding involuntariness
on habeas review where officer told 2€ay-old he wouldn’t be charged if he
confessed)Hopkinsv. Cockrell, 325 F.3d 579, 584-85 (5th Cir. 2003) (finding
involuntariness on habeas review whieterrogator told 24-year-old “their
conversation was confidential'fienry v. Kernan, 197 F.3d 1021, 1027 (9th Cir.
1999) (finding involuntariness on habeagieg where interrogator told adult
suspect “what you say can’t beed against you right now”).

There can be no doubt that Brendaought he had been offered a virtual

get-out-of-jail-free card. Aér confessing to murddng asked, “Am | gonna be

37



Case: 16-3397  Document: 24 Filed: 12/06/2016  Pages: 67

[back] at school before school ends?” &wthat time will this be done?” SA 156.
Even after being formally arrested, hdl siought he was not in trouble: “Is it only
for one day?” SA 157. Brendan plainly bekel that since he had held up his end
of the bargain by confessing, the offisevould hold up theirs by releasing him.
See RSA 82 (his “reaction to being told meas under arrest clearly indicate[s] that
he really did believe that, if he told threvestigators what they professed to already
know, he would not be arrestedSharp, 793 F.3d at 1235 (state court
unreasonably found no promisederiiency because defendant’s
“surprised...reaction whempglice] arrested her” afteonfessing indicated that
“her incriminating statements were ribe product of free wilbecause they were
given on the false premise she would not@il”). Even the Appellant concedes
Brendan “did not fully appreciate the significance of his admissions,” though it
cannot explain why this might be. AB 41.

Those admissions, moreover, were oftenrésult of what the district court
called “repeated leading and suggestipestioning” — tactics which are
symptomatic of involuntariness, althouglability is a separate inquiry. RSA 72,
Connelly, 479 U.S. at 16Miranda, 384 U.S. at 455 (tticizing interrogation
where suspect “merely confirms the preceined story the police seek to have him
describe”);U.S v. Preston, 751 F.3d 1008, 1024 (9@ir. 2014) (mentally

impaired 18-year-old’s confession sveavoluntary on AEDPA review where
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police “asked him the same questions aued over until he finally assented and
adopted the details that the officers posited”). The Appellant is flagrantly wrong to
characterize the interrogation as a litany of open-ended questions in which the
“first” leading question was “Who shot hertime head?” AB 38. Dozens of leading
guestions precede that one — each advancing the story anoth&igtepA 54 (“I
have a feelin’ he saw you, you saw him3A 54 (“I think you went over to his
house and then he asked [you] to getnasl.”); SA 54 (“You went inside, didn’t
you?”); SA 61 (“You went back in thabom...we know you were back there.”);
SA 60 (“Does he ask you [to rape Halb&thle does, doesn’t he?”); SA 61 (“He
asked if you want some, right?...If you want some pussy?”); SA 67 (“You were
there when she died and we know thaSA 76 (“Who shot her in the head?”). At
times, the interrogation almostseambled a macabre guessing gaig., SA 73
(“What else did he do to her? .o@e on. Something with the head.”).

Any open-ended questions, iardrast, usually occurred ondyter the police
introduced a new plot point and invited Brendan to embellish on it. Importantly,
the details he provided without promptiegher had been widely publicized, RSA
69 (listing these details, including thesdovery of Halbach’s remains and RAV4
on the Avery property, and correspondingdmecoverage), owvere proven false
by forensics. R.19-23:96 (no blood on crelefhat supposedly held Halbach’s

bleeding body); R.19-23:97 (no marksDNA on wooden headboard to which
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Halbach was supposedly shackled); RSArd Halbach DNA, blood, or hair in
bedroom where rape, stabbing, dair-cutting supposedly occurred).

The involuntariness of Brendan’s statefnisreven more apparent given his
youthfulness, mental limitations, extrerauggestibility, and inexperience.
Johnson, 28 F.3d at 642 (interrogation tactithat are “unexceptionable” when
used on an adult may “cross the line” whesed on a child). Indeed, Brendan’s
interrogators actively exploited his youthfass and naiveté to get a confession.
RSA 76. On February 27, 2006, Brendanterrogators portrayed themselves as
protective parents: “[W]e’re cops, we'revestigators and stuff like that, but I'm
not right now. I'm a fathethat has a kid your age too...l promise | will not leave
you high and dry.” R.19-24:5. The distrmiurt observed thain March 1, police
continued “suggesting th#tey were looking out for [Bredan’s] interests.” RSA
76;e.g. SA 29 (“I wanna assure you that Makd | both are in your corner, we're
on your side”); SA 36 (“I'm your friend ght now, but I...gotta believe in you and
if | don’t believe in you, | can't go tbat for you”). This transformation of
interrogators into “friends” and “fatheérsnly made their false promises more
plausible.Spano v. New York, 360 U.S. 315, 323 (1959) (confession involuntary
where interrogator posed as “false frieratid “worried father”). Brendan, of
course, had no actual parent with hinrcfog him to depend on his new “friends”

for guidance.
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The district court emphasized tiatendan’s confession was rendered
involuntary by the “collective[] and cumulag{]” impact of these techniques on a
mentally limited sixteen-year-old. RSA4-84, 86. But by examining only a few
tactics in isolation and refusing tagage with their cumulative impact, the
Appellant makes the same error as tlatestourt. RSA 86I'he Appellant cites
some adult cases, for instance, which 8aned isolated phrases that were also
used on Brendan. AB 29-31 (citingllalpando, 588 F.3d at 1128-29 (interrogator
saying “I'm going to go to bat for you” ta savvy adult repeat offender who was
“negotiating [his] future cooperation”)). This blinkered analysis, devoid of context
or completeness, falls short of withé Supreme Court demands: “Determination
of whether a statement is involuntary reege more than a me color-matching of
cases. It requires careful evaluatiorabdfthe circumstances of the interrogation.”
Mincey v. Arizona, 437 U.S. 385, 401 (1978) (emphasis addédi)al pando, 588
F.3d at 1129 (when it comes to voluntaringiss,“devil is in the details”). The
district court met this mandate. RSA 86-88st in color-matching, the Appellant
— like the state court — faite see the entire palette.

The Appellant argues that Etherly v. Davis, 619 F.3d 654 (7th Cir. 2010),
this Court sanctioned “far me police pressure.” AB Etherly was a fifteen-year-
old Gangster Disciple accused of shogtanother gang member. 619 F.3d at 657.

He was brought to a police station,rithdized, and questioned from 8:00 to 8:30
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AM. Id. at 657-58. Afterward, an officer tolgtherly that “it would go better for
him in court” if he helped police find the gunl. at 658. Etherly was re-
Mirandized and “led the detectives” to38-caliber revolver consistent with the
.380-caliber bullet found in the victim’s bodyl. at 658-69. Etherly was then
Mirandized a third time and gave a confessn which he explained that he “[got]
the guns so the judge would know | helped thdih.”

This interrogation was nothing like &ndan’s. A stregtise gang member,
Etherly was Mirandized three times andyoguestioned for thirty minutes; and he
led police to a gun consistent with thdlisiics evidence. Most crucially, the lone
promise made by police — to “inforthe court of his assistance” — wagthful: in
fact, the state did inform the judge of Etherly’s cooperatidrat 658 Truthful
promises are not coercive because theyot prevent a suspect from rationally
weighing whether to confedsong, 852 F.2d at 980 (Easterbrook, J., concurring);
Rutledge, 900 F.2d at 1129-30. The promises madBrendan, in contrast, were
patently false.

This Court also emphasized thah&ly was not promised any “specific
benefit.” 619 F.3d at 663. Indeed, Etlyezkpected only that the “judge would
know | helped”; whether this might traast into a concrete benefit was unclear.
Id. at 658. But the video provides cleard convincing evidence that Brendan

expected a very specific benefit: if hendessed, he wouldraid consequences and
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go back to school. SA 102 (asking to be medd to school after confessing to rape
and murder); SA 157 (aftéreing arrested, asking “is it only for one day?”). At
trial, too, Brendan testified that heought “no matter what” he said, “I wouldn’t
be taken away from my famignd put in jail.” R.19-21:77.

The Appellant also citddardaway, 302 F.3d 757, in which this Court
denied habeas relief. There, fourte@aiyold Hardaway, who had been arrested
nineteen times in two years, stood accused of a gang mladatr767. His 1.Q.
was average, and hechao mental infirmitiesld. Moreover, “police used no
particularly coercive or heavy-handederview techniques,” and Hardaway “was
not psychologically tricked into confessibyg officers, but only confronted with
truthful contradictory evidenceld. at 760, 766-67. As s, Hardaway’s case
involved an experienced defendant who was not interrogated using false promises
or coercion — the inverse of Brendan'’s cd3enial of habeas relief there does not
translate into denial here.

In A.M. v. Butler, in contrast, this Court gnted habeas relief where the
interrogation more closelesembled Brendan’s. 3603d 787 (7th Cir. 2004).

A.M. was eleven years old with no mentalit@mions; he had no criminal history
and was initially regarded as a witneasd like Brendare was questioned
repeatedly and gave various accounts fgeéwentually admitting to stabbing an

83-year-old woman after pok told him that he had lied and “needed to tell the
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truth.” Id. at 789, 792-93, 802. During A.M.’s interrogation, police touched his
knees — just like Wiegert touch&idendan’s — and, echoing Brendan’s
understanding that he was going back to school, falsely “said that if he
confessed...he could go home in tifoe his brother’s birthday partylt. at 794.
Like Brendan, no physical evidented A.M. to the bloody murder; and like
Brendan, A.M. recanted as soon as hishmowas allowed into the interrogation
room.ld. at 793. There, this Court grantedbas relief, noting that these tactics
“could easily lead a young boy to ‘confess’ to anythirid."at 800. Admittedly,
Brendan was five years older tham.; but his low 1.Q., inability to comprehend
abstract language or spell simple woh#e “rack,” and extreme suggestibility
make his mental state closer to thaAd¥l., who had no limitations at all.

The Appellant’'s remaining cases parly address physical conditions of
interrogation instead of psychological tactics. AB 32 (citiagter v. Thompson,
690 F.3d 837 (7th Cir. 2012) (length of detentid®)valcaba v. Chandler, 416
F.3d 555 (7th Cir. 2005) (samé&ilbert v. Merchant, 488 F.3d 780 (7th Cir.
2007)) (parental presence)). To argue thatfalse promises made to Brendan
must be acceptable because other defeademte detained longer is to compare
apples to oranges. If a confession viladuced” by false promises of leniency,
making it “impossible for [the defendant]weeigh the pros and cons of confessing

and go with the balance as it appearthaittime,” then the confession “must go
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out” — even if the conditions anterrogation were adequateutiedge, 900 F.2d at
1129-30;Montgomery, 555 F.3d at 629-30. The psychological effects of false
promises of leniency cannot be cureddgcing a defendant on a couch or giving
him a Sprite.

Finally, the Appellant argues thBtendan’s confession was voluntary
because he “resisted” suggestion a few times. AB 16-18. Its examples, however,
reveal a pattern: When Brdan occasionally “resisted,” the pressures often were
not as great at those moments; and wiegapitulated, kirational choice had
been distorted by false promises. Foranse, the Appellant argues that Brendan
resisted suggestions that he shot Halb&® 16. That excange, which happened
87 minutes after Brendan’s admission to newyds tellingly devoid of promises or
significant pressure. SA 120 (dropping the sabpfter this exchange: “Did he ask
you to shoot her too or did he tell youstaoot her?” “No.” “You're sure about
that?” “Yeah.”). The same isue of Brendan’s statements concerning whether he
helped Avery start the fire and whethereiy's knife had been left in the “jeep.”
AB 16-17; SA 121-22 (“Did you help Stewm start that fire?” “No.” “Are you
tellin’ us the truth?” “Yes.”); SA 94 (“He fe[the knife] in the jeep.” “It's not in
the jeep now, where do you think it migk? “I['m] sure it was.” “Did you see it
in the jeep?” “Yeah, cuz he set it on theoil.” “Where on the floor did he set it?”

“In the middle of tle seats.” “OK.”).
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In fact, the Appellant’s claim th&rendan resisted suggestion about the
knife’'s whereabouts omits a significant fa8tendan did, in fact, change the knife
story to accommodate Wiegert’'s statement that no knife had been found in the
“jeep” — but only after Wiegert turned upetipressure: “What about the knife, be
honest with me, where’s the knife? It's Ol{e need to get that OK? Help us out,
where’s the knife?” This time, Brendlaeplied: “Probably in the drawer.”SA
134. Emblematic of the entire interrogatj he yielded to assurances that
everything would be okay as long asdoeepted whatever the interrogators
thought was true.

I. The district court was correct tofind the state court’s voluntariness
ruling unreasonable under bdh 28 U.S.C. 2254(d)(1) and (d)(2).

In rejecting Brendan’s voluntarinessich, the Wisconsin Court of Appeals
adopted the trial court’s tlymination that investigators made “no promises of
leniency.” SA 4. It thus made an @asonable finding of fact under 28 U.S.C.
2254(d)(2) by ignoring cleaand convincing evidence to conclude that important
circumstances were not presarnen, in fact, they wer&Vard v. Sernes, 334 F.3d

696, 704 (7th Cir. 2003) (unreasonafaet-finding ignores the “clear and

*The Appellant also describes Brendan as “resisting” Fassbender’s false suggestion
that Halbach had a tattoo. AB 16-18. Here, it simply misreads the transcript. Far
from resisting, Brendan went along withat falsehood. SA 151-52 (“We know

that Teresa had a tattoa her stomach...Do you disa&grwith me when | say

that?” “No, but | don’t know where it was.”).
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convincing weight of the evidence'S$harp, 793 F.3d at 1216 (granting habeas
relief because state court unreasonabiymibthat interrogators did not promise
leniency);Miller-El v. Dretke, 545 U.S. 231, 254 (2005) (&acourt found facts
unreasonably when it “apparentggnored” relevant testimony).

The state court unreasonably ignoreel phain meaning of the interrogators’
words.See Watts v. Sate of Ind., 338 U.S. 49, 54 (1949vhen assessing
voluntariness, courts may not “shut our minds to the plain significance of what
here transpired”).all, 607 F.3d at 1287 (it is “utterly unreasonable to expect any
uncounseled layperson...to so parse [titerrogator’s] words”). Any kid in
Brendan’s shoes would haveand, loud and clear, that he would not be in trouble
so long as he admitted guilt. SA 29-3h{le Brendan might fear “get[ting]
arrested,” he would be fiaight” and not “have to worry” as long as he made
“statements against your own interesby talking with us, it's helping you...no
matter what you did”; “[if], in fact, yowdid somethings, which we believe...it's
OK. As long as you [can] be honest with us, it's OK. If you lie about it that's
gonna be problems”). Brendan'’s belief thatdes going back techool, even after
confessing to murder, confns that such a messagesv&ent, received, and relied
upon.

In contravention of the videotapegtbtate court found that police merely

communicated that “being truthful would lme[Brendan’s] best interest” in order
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to “achieve a rapport” andémind [him] of his moral duty to tell the truth.” SA 4.
No reasonable jurist who gave the wosdgd to Brendan their ordinary meaning
could have made such findingsompare Sate v. Turner, 288 Neb. 249 (2014)
(police invoked moral duty to corde by saying “do the right thing™)acy v.

Sate, 345 Ark. 63, 78 (2001) (confessimgthe “Christian thing to do”Mickey v.
Ayers, 606 F.3d 1223, 1233 (9th Cir. 2010)ppart-building includes “small talk”
about traffic and politics)}J.S. v. Thoma, 726 F.2d 1191, 1195 (7th Cir. 1984)
(same). Because the state court’s fddindings were unreasonable, relief is
warranted under 2254(d)(2).

The state court also unreasonablylegabclearly established federal law
under 28 U.S.C. 2254(d)(1) wh it concluded that Brendan’s confession was
voluntary. If the state court had made weable factual findings about promises of
leniency, it would have concludedatrBrendan’s March 1 confession was
involuntary, as argueslpra. Pole v. Randolph, 570 F.3d 922, 936 (7th Cir. 2009)
(state court’s factual erras relevant to reasonabless of legal conclusion).
Further, the state court acted unreasonably by “focusing on facts in isolation
and...failing to assess volunitaess under the totality of circumstances.” RSA 85;
Mincey, 437 U.S. at 401 (voluntariness analysiguires “careful evaluation afl
the circumstances” (emphasis added)). Staée court’'s noncumulative analysis of

the circumstances ignored the way in whialse promises, assurances that the
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police “already knew,” parental posturing, and fact-feedmrgbined to distort the
rational choice of a young, intellectually limited, inexperienced defendant who was
being interrogated alone. Viewed cumulatiyy no fairminded jurist could fail to

see that Brendan’s confession was invtdmy The state court’s decision to the
contrary was unreasonable under 2254(d)(1).

In sum: By finding “no promises &&niency,” the state court made an
unreasonable finding of fact under 28 U.S.C. 2254(d)(2); and by concluding that
Brendan’s statement was voluntary, it unreasonably applied federal law under 28
U.S.C. 2254(d)(1). Under ¢tresulting de novo review, the district court rightly
concluded that Brendan's confessiorswaluntary. Brendan Dassey asks this
Court to affirm the district court’s grant of habeas relief.

[ll. Alternatively, this Court should affi rm the district court’s grant of habeas
relief based on the misconduct of Brendais pre-trial attorney, who helped the
prosecution advance its case against Brendan.

On the heels of Brendan’s confessiomeamurder charges; and with those
charges came court-appointed attorheg Kachinsky. But Kachinsky used
unpardonable methods to try to box his cliemd a guilty plea. He told the press
that Brendan was “remorseful” and “ldigaand morally responsible,” and that
there was “no defense,” even while Bdan claimed innocence and asked for a
polygraph to prove it; he told police wieehe thought the knife was hidden, though

nothing was found; and he sent his invesbogéd extract a videotaped confession
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from Brendan and then turned him oveptdice, alone, for further interrogation.
R.19-30:213-28; R.19-26:1887, 236-38; R.19-40; R.19-42. Although Kachinsky
was eventually removed from the case, pinoduct of his disloyalty was still used
against Brendan at triad: recorded phone call datkthy 13, 2006, in which
Brendan told his mother he did “someitdfbecause his legakam believed he was
guilty and had threatened to stop hetphim unless he confessed again. R.19-
35:5; R.19-38:2-3. The district court deemed this “indefensible” behavior an
“affront to the principles of justice’Kachinsky abandondus duty to defend
Brendan and effectively joined the prosecution of his own client. RSA 50, 90.

Brendan raised Kachinsky’s disloyalig a conflict of interest under
Sullivan, 446 U.S. 335and argued in habeas that the state court’s adjudication of
this claim violated 28 U.S.@2254(d)(1) and (d)(2). S247. The district court’s
denial is reviewed de novBrown v. Finnan, 598 F.3d 416, 422 (7th Cir. 2010),
and is properly raised pursuantlmningsv. Sephens, 135 S. Ct. 793 (2015)
(petitioner may argue for affirmanoé habeas grant based on any ground
supported by the record without cross-aipgaeven if it involves challenging the
lower court’s reasoning).

A) The Wisconsin Court of Appeals’decision was contrary to clearly
established federal lav because it appliedHarrisv. New York’s Fifth
Amendment impeachmat rule to Brendan’s Sixth Amendment
ineffective assistanc®f counsel claim.
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A defendant who was represented byaflicted attorney is entitled to relief
if “an actual conflict of iterest adversely affectéus lawyer’s performance.”
Sullivan, 446 U.S. at 348. Such a defendant nslsiw that “but for the attorney’s
conflict...his performance wodlhave been different, and the forgone performance
was detrimental to [thdefendant’s] interestsMichener v. U.S, 499 Fed. Appx.
574, 578 (7th Cir. 2012)4all v. U.S, 371 F.3d 969, 974 (7th Cir. 2004) (proving
adverse effect undé&ullivan is “significantly easier than showing prejudice”).

Kachinsky labored under a conflict whieae worked to incriminate his own
client, effectively serving two irrecoitable masters: Brendan and the State.
Thomasv. McLemore, 2001 U.S. Dist. LEXIS 6763, &81 (E.D. Mich. 2001) (an
“obvious” conflict arises when a defenattorney “abandons his or her duty of
loyalty to the client and joins the prosecution in an effort to obtain a conviction”)
(citations omitted)lJ.S v. Swvanson, 943 F.2d 1070, 1075 (9th Cir. 1991)
(attorney’s “abandonment of his dutylofalty to his client by assisting the
prosecutor also created a conflict of interesbghorn v. Shillinger, 861 F.2d 612,
629 (10th Cir. 1988) (attorney who acted “wikle intention to weaken his client’s
case” suffered from a “conflict in loitg”). Kachinsky’s conflict adversely
affected Brendan’s trial — nwithstanding his removal — because at trial the State
used the May 13 call, which never would have existed but for Kachinsky’s

disloyalty. Indeed, the jury heard Brendatiing his mother during the call that if
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he confessed, heould only receive “twenty or less” years in prison and might “be
out to have a family lateon” — echoing O’Kelly’s words from May 12. R.19-35:5.
See U.S v. Tatum, 943 F.2d 370, 379 (4th Cir. 199@ranting new trial under
Sullivan because trial was “infected” by cdinf despite conflicted counsel’s pre-
trial withdrawal);Rubin v. Gee, 292 F.3d 396, 406 (4th Cir. 2002) (granting habeas
relief because “a colfted attorney can taint trial counsel”).

In denying relief, the Wisconsi@ourt of Appeals recitefullivan, but it
then concluded that the May 13 call diot adversely affect Brendan'’s trial
because “[v]oluntary statements obtained even without pMpanda warnings
are available to the State for the limif@arposes of impeachment and rebuttal.”
SA 6. This principle is drawn frofdarrisv. New York, 401 U.S. 222 (1971),
which addresses whether, under thelFdmendment Due Process clause, non-
Mirandized statements are admissible in rebuttal Hawtis is irrelevant: the sole
guestion concerning the call is whethenise harmed Brendan’s interests at trial
in violation of his Sixth Amendment right to effective counSeé Stadfeld, 689
F.3d at 709 (“even the most outrageoulsawor by a private party seeking to
secure evidence against a defendant doesake that evidence inadmissible
under the Due Process Clause” in case @/kenfession was induced by counsel’s

bad advice)By applying the wrong legal standatde state court aetl contrary to

52



Case: 16-3397  Document: 24 Filed: 12/06/2016  Pages: 67

clearly established feda law under 2254(d)(1ee Conner v. McBride, 375 F.3d
643, 649 (7th Cir. 2004).

The district court declined to gramhbeas relief, arguing that the state
court’s decision was not based on this error. RSA 60. But the state court’s
misguided reliance oHarris was its only and entire reason for condoning the
State’s use of the May 13 call at trial. 8AThis Court should thus find that the
state court acted contrary to feddeal under 2254(d)(1)ral review Brendan’s
Qullivan claim de novo

B) The Wisconsin Court of Appeals maden unreasonable factual finding
when it found that the State had mtroduced the May 13 telephone call
during trial only to cross-examine Brendan, when the State used the call
three times, including during closirg argument to neutralize Brendan’s
alibi.

In discussing the May 13 call, the Wisconsin Court of Appeals found the
following fact: “Significantly, though, th&tate properly introduced it only to rebut
Dassey’s testimony on direct that the acte/boch he had admitted ‘didn’t really
happen’ and that his confession wastta up.” SA 6. This finding is
unreasonable under 2254(d)(2). In realihg May 13 call was used two other
times at trial. R.19-22:122-23; R.19-23:56-57.

Pitching the call as an unprompted ces#ion, the State used it to cross-

examine not only Brendan but also his expetness, Dr. Robert Gordon, who had

testified that Brendan was highly sugtikle. R.19-30:162-64; R.19-22:123. But
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most significantly, the State’s closing argument relied on the call to undermine
Brendan’s alibi. R.19-23:56-57. In Bremdsidefense, Mike Kimely testified that
he spoke to Brendan on his home phané:00 PM on October 31, 2005 — the
same time that, according to his March 1 confession, Brendan was murdering
Halbach at Avery’s trailer. R.19-2@8-34. During the May 13 call, Brendan’s
mother similarly stated that she had skan at home at 50 PM. R.19-35:5. But
Brendan told her that he had seen HatbaicAvery’s trailer, gone home to see her
and talk to Kornely, and then returnedAteery’s trailer afterward. R.19-35:5. The
State seized on this timeline duringgihg to neutralize Kornely’s alibi:
“[Brendan] goes home and he talks to his mother.né Brendan clearly did talk
to Mike Kornely, we have no dispute about that. But hedsglrome] and goes
back [to Avery’s trailer]...We know he gedack because he tells his mother in
those phone conversations, ten wdaksr on May 13...that he went batR.19-
23:56-57. Trial counsel later called thatsts trifold use of the call “damning.”
R.19-28:141.

The Wisconsin Court of Appeals statbdt it was “significant” that the call
had only been introduced to cross-exarfdtendan. SA 6. Its error is equally
significant. Without an accurate understandahghat call’s role at trial, the state

court was unable to reasonably weightlaem caused by Kachinsky’s actions.
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The district court denied relief,guing that the state court was not wrong
because it stated the call svantroduced” — not “used” — only once. RSA 59. But
this reasoning renders the state tsutecision nonsensical. Every piece of
evidence is “introduced” only once. &ua commonplace occurrence cannot be
“significant,” nor can it be relevant to assessment of that evidence’s effect on
trial after it was introduced. Rather, the stateid was clearly attempting in this
sentence to identify the extent to whitle State relied on the call at trial. It
unreasonably misapprehended the fabiss satisfying 2254(d)(2) and entitling
Brendan to de novo review of Hisllivan claim.

C) Under de novoreview, this Court should applyCuyler v. Sullivan to
Kachinsky’s conflict to conclude that Brendan is entitled to relief.

The Supreme Court has saiddicta thatSullivan is not clearly established
law for conflicts other thanoncurrent representatioMickensv. Taylor, 535 U.S.
162, 175 (2002). But even s@jllivan is the most applicablaw when the case is
considered de novautside AEDPA constraint§ee Hall, 371 F.3d at 974 (it is
“unclear” whetheMickens limits Sullivan, so this Court follows its own
“controlling” precedent establishing th@aillivan does apply to conflicts other than
concurrent representation) (citations onajtel'hus, on de novo review, this Court
should analyze Kachinsky’s actions un&atiiivan.

As arguedsupra, Kachinsky’s disloyalty is proply viewed as a conflict that

adversely affected Brendartrial when the State used the May 13 call to undercut
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Brendan’s false confession defense and.ali@inted by the fruit of conflict, the
trial represented a “breakdown in the adagial process” that warrants habeas
relief. Rubin, 292 F.3d at 402. Indeed, Brendaassey’s conviction is dogged by
guestions of unreliability at every turn. & district court was rightly troubled by
the state court’'s unreasonable adjudicatibthis case and granted habeas relief.

Petitioner-Appellee respectfully ksthis Court to affirm.

Respectfully submitted this"&lay of December, 2016.

s/Laura H. Nirider
Counsel for Petitioner-Appellee Brendan Dassey
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